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SENTENCES FOR CRIME.

PREFACE.

The increase of crime in the United States, 1in proportion to the
population, is a demonstration of the failure of existing methods of
dealing with 1t, and must arrest the attention of thoughtful and
honest men. No single answer to the question, what 1s to be done?
will cover all that should be done, in the way of preventive meas-
ures, the more vigorous prosecution of criminals, and the improve-
ment of morals in the community at. large. I confine myself to the
question, what should be done with criminals after their arrest and
conviction? I do not even propose to discuss the relative value of
different modes of punishment, but to speak only of punishment by
imprisonment. My special purpose 1s to throw light, if possible,
upon the vexed question of the indeterminate sentence, not as an
advocate nor as an opponent of i1t, but with as muech judicial 1im-
partiality as may be within my power.




PART FIRST.—THE INDETERMINATE SENTENCE.

I.—Tar INDETERMINATE SENTENCE DEFINED.

What is the indeterminate sentence?

Time Sentences.

Properly speaking, it is a sentence of imprisonment, whose dura-
tion is not determined in advance, either by the law or by the
courts. It is a sentence with no minimum nor maximum hmait.

It is therefore the opposite of a time sentence.

Labor Sentences.

The first voice raised against time sentences, so far as I know,
was that of Archbishop Whately, of Dublin, in 1829, or a little more
than a half century ago. He suggested that the conviet, instead of
being imprisoned for a certain length of time, should be sentenced
to perform a given amount of work. He desired to see the experi-
ment of labor sentences tried, believing that the exchange would be
an improvement. |

Capt. Maconochie, of Norfolk Island, apparently without any know-
ledge that Whately had preceded him, expressed the same opinion.
In his mind it took the form of the Mark System. In his own
words: ¢ The mark system proposes, 1. That instead of sentencing

criminals for a time fixed, they be required to earm, in a penal condi-

tion, a proportion of marks corresponding to their several offenses.
2. That these marks be used to stimulate and restrain them, pre-

cisely as money is used to stimulate and restrain free people 1n

ordinary life. 8. That a reasonable number be thus credited to
them daily for work performed; a fair charge be made in them for
provisions and other supplies furnished; moderate fines be 1mposed
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“in them for misconduct; and the balance, after all deductions made,

alone count towards liberation.” This principle, he says, is “just
that of Fine, with Imprisonment fill 1t 18 paid.”

Definite labor sentences are no more indeterminate, than are def-
inite time sentences; yet they approach somewhat nearer to the
idea of the indeterminate sentence, inasmuch as the length of im-
prisonment 18 made to depend more or less upon the will of the
prisoner himself; and this was Maconochie’s thought, for he argues
in favor of the adoption of the mark system on the ground that
“everything would be gained in dealing with prisoners, were their
will won over. Under the influence of ftime sentences, it is active
for evil; under task sentences, it would be drawn to good.”

Sentences for Life.

The obverse side of the indeferminate sentence appears in the
Fourth Report of Mr. Frederic Hill, Inspector of Prisons for Scot-
land, made in 1839, in which he expresses himself as follows: “As
regards the question, how are conviets to be disposed of after their
release from prison, supposing transportation to be abolished, T
would humbly suggest that it is desirable that those whom there
can be no reasonable hope of reforming should be kept in confine-
ment through the remainder of theiwr lives.” Again, in 1843, he
wrote: - ‘“ There are persons who are wholly unfit for self-govern-

- ment, who should be placed permanently under control.”

The same view was taken by Mr. Hill’s brother, Recorder Hill,
of Birmingham, in the original draft of a report prepared by him
for the Liaw Amendment Society, in 1846, the year after Macono-
chie’s return from Awustralia. ¢ The right to isolafte an individual
from society is founded on its being repugnant to the welfare of
one or the other of the parties, or both, that they should be together,
until a change 18 wrought in the individual. If, however, he 1s so
constituted as to resist this beneficial change, the reasons for retain-
mg him 1 a state of separation, instead of being removed, gather
strength.” | |

Reformation Seniences.

The same year that Recorder Hill wrote the reporft cited, M. Bon-
neville de Marsangy delivered a discourse on Preparatory Liberation,
before the court and the bar, at the opening of the civil tribunal
of Rheims, in 1846. In it he still more nearly arrived at the pres-
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ent conception of the indeterminate sentence. *“If the judge,” he |

sald, ‘‘could know, in advance, the results of punishment, he would
for the most part adjust punishment to the nceasure strictly neces-
sary to eifect the reformation of the offender. [But the judge is re-
quired to fix the duration of punishment in advance. It follows
that, in many cases, the reformation of the convict may be effected
some time previous to his discharge:; but in other cases not at all.
Now, as the skillful physician ceases or continues his medical treat-
ment, as the pafient has or has not arrived at a perfect cure, so,
on the first of these two suppositions, on the full reformation of the
prisoner, punishment should cease; since further detention has in
hig case become unnecessary, and by consequence as inhuman to-
ward the reformed man as it is uselessly burdensome to the state.”

The Ticket-of-Leave.

It 18 of the highest importance that we should distinguish sharply
between the indeterminate sentence and the principle of conditional
liberation or the tickef-of-leave. Much ‘confusion of thought and
some error have resulted from the neglect of this distinetion. Con-
ditional liberation is possible under a code which provides for fixed
sentences for crime; the indeterminate sentence is a substitute for
fixed sentences. Thus Mr. Brockway said, at the Cincinnati Prison
Congress, in i870: “*Sentences should not be determinate, but in-
determinate; by this is meant (to state briefly) that all persons in
a state, WhO are convicted of crimes or offenses before a competent
court, shall be deemed wards of the state, and shall be commitied
to the custody of a board of guardians until, in their Jjudgment,
they may be returned to society with ordinary safety and in accord-
ance with their own highest welfare.” Several of the writers and
speakers at Cincinnati expressed the same opinion, and the Con-
gress adopted a resolution to the effect that , ‘Perempfory sentences
ought to be replaced by those of indeterminate lensth. Sentences
limited only by satisfactory proof of reformation should be substi-
- tuted for those measured by mere lapse of time.”

The hlstory of the ticket-of-leave will be given by me presently,
but 1 wish first to conclude all that I have to say upon the subject

of the indeterminate sentence, properly so called, as just defined,
Wlthout minimum or maximum limit.

[I.—Tur INDETERMINATE SENTENCE IDEALLY CONSIDERED.

*Objections to Time Sentences.

The argument against time sentences was succinctly stated by Mur.
Brockway, in a paper on Prisoners and their Reformation, con-
tributed by him to the Infernational Pemtentla,ry Congress at Lion-
don. “Any predetermined graduation of time sentences for crimes
must appear to those affected thereby as vindietive in spirit, thus
destroying that spirit of harmony hetween the law and the subject
so essential to obedience. The attempt to retribute to a criminal
what is proportional to his offense, either by imprisonment or by
imposing fines, produces a pernicious effect, both upon him and
upon all who are his interested observers, because the penalty must
seem Inadequate—either insufficient, in which case the effect 1s to
encourage crime, if it exerfs any influence whatever; or exaggerated,
tending to exasperation and depression; or if by any possibility the
penalty imposed should seem to be just, it is then esteemed expia-
tory, and therefore, when endured, absolutory. It will be readily
seen how, in either case, such impressions are a hindrance to refor-
mation. |

“The present system of sentences unavoidably supplies the mind
of the prisoner with an object of thought so fascinating as to pre-
vent the necessary process of reformation. I allude to the date of

termination of his sentence, and the expectation of renewing the

experiences of his former life.”

Short Sentences.

The injiu*ious influence of short sentences for crime, often repeated,
is universally admitted and deplored. In the opinion of Lord
Brougham, ‘‘short imprisonments are utterly useless.” |
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Long Sentences.

The injurious influence of imprisonment, when unnecessarily pro-
tracted, is believed to be equally great.

Mr. Milligan has said, in his article on Executive Pardons, read
at Cincinnati, “To keep a man iIn prison from a mere ideal sense
of justice, until hope, self-respect and manhood give place to a
morose, indifferent or vindictive spirit, is by no means the best
‘method to repress crime. Hvery conscientious and closely observant
prison officer knows of many prisoners under his charge who, if he
would confess it to himself, would be saved to society and the ranks

of honest industry, if, by executive clemency, they were made citi-
zens again.”

- How much has been written on the subject of prisoners for life!
Sir Walter Crofton has even gone so far as to say that a separate

prison for life prisoners is the missing link in our existing prison

systems.

Unequal Sentences.

Again, the indeterminate scntenco is a protest against the exist-
Ing inequality of sentences.

This was the ground on which it was advocated in the Declaration
of Principles circulated in advance of the meeting of the Cincinnati
Congress. “The law fixes a minimum and maximum for the period
of incarceration, leaving a broad interval between the two extremes,
80 that a wide discretion is left to the courts in determining the
length of each individual sentence.” After citing some striking
illustrations of the inequality of sentences pronounced by courts for
the same or similar offenses, the writer remarks : “durely, such
Inequalities—and they are occurring every day—are beyond all
bounds of reason. They engender great dissatisfaction among
~ prigoners, and the discipline suffers in consequence.”’ This evil has

been animadverted wupon, before the Conference of Charities, af
Cleveland by Mr. Henry W. Lord, and at Madison by Col. Bur-
chard. Discretionary power vested in the court can have no other
result. |

Lhus, in England, Sir Edmund DuCane remarks that ‘“the graver

sentences of long duration are a matter of apparent chance; a sort
of unthinking, conventional fashion prevails among judges, in passing -

sentences of penal servitude. They administer their five, seven,

ten, five, seven, ten, apparently as uninfelligently and parrot-like as -

Z
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the childish jingle of ding-dong-bell, ding-dong-bell.” And M. de
Lamazan, 'vi‘ce-president of the tribunal of Vienna, says, in a pre-
liminary report prepared for the International Penitentiary Congress
at Rome, “the most important and at the same time the most diffi-
cult task which devolves upon a judge is that of finding a measure
by which to apportion justly to each prisoner the duration of his

necarceration.’”

Contradictory Codes.

judge Young, of Minnesota, pointed out apother aspect of the
inequality of sentences, arising out of the multiplication of codes
due to the local criminal jurisdiction of states, at the Conference of
Charities at St. Louis, last year. Among other illustrations given
by him, he said: ‘‘Suppose that a man, under peculiar temptation,
commits burglary in Alabama; the mitigating circumstances are

- such, that he receives the lightest penalty which the law allows,
-which is one year in the penitentiary; after his release, he crosses

the line into Louisiana, and, under like conditions, commits the
same offense; under all the circumstances, and without any knowl-
edge of the former offense, the court is disposed to give him 13119
lightest punishment which the law permits, and so they hang him.
And that man will never be able to tell whether the causes to which
this difference in punishment for the same offense is due, are legis-
lative, judicial or climatic. For the same offense in New Jersey, a
fine of ten dollars would meét the requirements of the law.” He
added, that the differences in the criminal codes of the several
states “‘appear to be entirely arbitrary, the degree of severity ot
each depending more upon the temper of the legislature than upon
the nature of the offense. More of harmony could perhaps be
secured by the adoption of a national code, but the same objection
would still exist in the administration, unless we could 1n some way
codify the several courts of the country.”

Proportionate Sentences.

" The indeferminate sentence commends itself fo those who, 1m-
pressed with the impossibility of adjusting punishment fo guilt,
assume that retribution forms no part of the judicial intention of
punishment for crime. It appears to me unfortunate that it should
have been advocated on this precise ground. The effect of such
advocacy 18 to -prejudice the public“ mind against 1f, and so to
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a,liezaa;te from 1t support which it might otherwise receive. To avoid
a diversion from the point at issue, I have.thrown into the form of
a note some remarks upon the theory of punishment: but disputes
concerning 1t can have no practical outcome, and they will never
lead to an agreement between the disputants. The only remedy for
injustice i8 justice. The denial of the necessity or possibility of
justice 1n the administration of the eriminal law is not essential to
an acceptance of the principle of the indeterminate sentence: for
some of the most earnest supporters of that principle are firm be-
lievers in retributive justice, and in the need of exemplary punish-
ments, among whom I may name Sir Walter Crofton, M. Bonneville
de Marsangy, and Capt. Maconochie. It is enough to say that the
progress of civilization is marked by a steady abatement of the
sevgirity of legal punishments; that vindictive penalties for crime
are 1mproper and unwise; that measures of repression and deterrence
have far less practical effect than is commonly supposed; and that
the indeterminate sentence is, in this regard, in the direct line of

the general movement of the best thought both of Europe and
America upon the prison question.

What the Indeterminate Sentence Proposes.

The' strength of the indeterminate sentence lies not in its merely
negative merits as a remedy for existing evils in criminal Jurispra-
d_ence,'but In 1ts positive power to acecomplish two distinct- and de-
mr&ble‘ends, namely: to reform criminals who are susceptible of re-
formatn:m, and to relieve society perpetually of the presence of such
as are Irreclaimable. It proposes to institute reliable tests for de-

tel"n:.xining to which of these two ciasses—the corrigible or the in-
?ormgible-—-each individual conviet belongs, and to treat him aceord-
?ngly. It commends itself, therefore, both to those who believe
I the reformation of criminals and to those who do not. The for-
mer hope that it may prove the means of their rehabilitation: the
latter, of their extirpation. In either event, society will be r’id of

them and of the perils arising from their association with honest

men. If the one method of dealing with them fails, the other may
succeed.

T'he Reformation of Criminals.

That t!ne_ reformation of eriminals is one of the ends to be sought in
the administration of the criminal law is not disputed ; nor is it a
new thought. In a room of the prison of St. Michele, at Rome,
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Pope Gle'ment XI., nearly two centuries ago, caused to be inscribed

the motto, Parum est improbos coercere poend, misi - probos cfficias

disciplina. And John Howard wrote. ‘“To reform prisoners, or to
make them better as to their morals, should be the leading view n
every house of correction, and their earnings should only be a
secondary object. We owe this to them as rational and immortal
beings, nor can any criminality of theirs justity our neglect in this
particular.”

As to the possibility of their reformation, no one can deny that
many of them have reformed, and have, after their discharge from
prison, led honest lives. The only question is what proportion of
them are reformable. That more are not rescued is largely due to
the lack of intellicent and persistent effort in this direction, and to
the want of faith in the possibilities of prisoners, as well as in the
power of God.

The philosophy of the indeterminate sentence, in 1ts bearing upon
the reformation of convicts, 1s the influence which it is believed to
have in securing their co-operation in the process. This 1t . does,
first, by convincing them that, under the law, there 1s no prospect
whatever of their being allowed to resume a life of crime; second,
by impressing them with the conviction that society, in taking this
course with them, is not actuated by a vindictive purpose, but by
a desire to promote their welfare, at the same time that it protects
itself ; and finally, by keeping alive in them the hope that they
may be able to sccure their release through their own exertions.

Two comparisons are frequently employed to illustrate its a1m-—
the insane hospital and the training-school for imbeciles. In the
Cincinnati Declaration of Principles, it was said: “Crime 1s a sort
of moral disease, of which punishment is the remedy; the etficacy
of the remedy is a question of social therapeutics, a question of the
fitness and measure of the dose.”

There is an undoubted resemblance between some forms of crime
and some forms of insanity. More than that, thele""ls physmlogl-
cally speaking, a relation between them. But Dr. Despines, who 18
a champion of the indeterminate sentence, cautions us against sup-
posing them to be identical. ‘‘Liet 1t not be 1magined,” he says,
“that T look upon the criminal as diseased in such a sense that,
like the insane, he stands in need of medical treatment. If, 1 cer-
tain cases, crime is committed under the influence of a pathologi-
cal cerebral condition, little apparent to the magistrate, but in gen-
eral recognized by the physician versed in medical jurisprudence,
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the ordinary criminal, the criminal who peoples the prisons, is al-
- most always healthy in body; his mental state does not OTOW Worse,
f'ike that of the insane patient, in the sense of the gradual destruc-
tion of all his faculties. Let us then seftle this preliminary point,
namely, -that the criminal is not a patlent and that, in this res-
pect, he must not be likened to the insane.”

If we regard crime as moral 1diocy, the experience of our training-
schools for feeble-minded ought to furnish some useful hints ag to
the probability of eliminating or overcoming it. But all that is
ftlaiimed by the superintendents of institutions for idiots is, not that
1dlocy can be cured, but that the idiot may be modified and im-
_proved, 80 as, In a certain percentage of cases, to be self- sustaining
under competent direction; mnot that the process of development
can be carried to the pomt of obliteration of the distinetion which
divides idiocy from mnormal intelleciual capacity, but that it can be

carried to a certain point in selected cases, while the existence of a

large number of  hopeless idiots is conceded, for whom custodial

?are 18 all that is practicable. And the method of training pursued
18 that recommended, more than thirty years ago, by Dr. Seguin,
which has been described as a physiological education of deiectwe
- brains, based on cultivating the hand, eye and ear.

~Another view of the criminal character was presented at Stock-
holm, by M. Kihne, director of the penitentiary of St. Gall, in
Switzerland, namely: that the successful treatment of conviets for
their reformation depends not upon any prison system, but upon
the character of the education given in the prison. ‘“What is peni-
tentiary treatment,” he said, “except delayed education? Is not its
true aim to supply that which has been overlooked in the education
of the ghild, that which has given to his character a false bent and
made of him a criminal?”’ The only question which he cared to
discuss wag that of the proper duration and nature of penitentiary
edueation. |

This is the yiew taken by Mr. Brockway, who said at Cincinnati,
“If culture hal a refining influenge at all, it is only necessary to
carry 1t far enough, in combination always with due religioué
agencies, to cultivate the eriminal out of his criminality;”’ and at
St. Louis, “The great lever for lifting prisoners into a higher moral
and 1ntellectual atmosphere is their education.”
- But Dr. Despines, after pointing out that the criminal character
18 the result of the absence or deficiency of the moral faculties,
goes on to sdy that “‘the understanding, however great, does not
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prevent or diminish the shock caused to the reason and the moral
liberty of the eriminal by his moral insensibility; on the contrary,
the understanding, when guided exclusively by perverted moral in-
stincts, becomes a power all the imore dangerous, In proportion as
it is developed. Mere intellectual knowledge has very little imnfluence
in holding back these morally insensible natures from the perpetra-
tion of the crimes to which they are urged by their evil instincts,”
especially when their ‘“moral idiocy extends to the imbecility or
absence of the sentiment of fear—a thing by no means rare.” He
quotes with approval the remark of Gov. Seymour: ‘“‘Crime grows
in skill with every advance of the arts and sciences; knowledge 1s

- power, but it is not virtue; it is as ready to serve evil as good.”

Whatever may be in fact the seat of criminality; whether 1t 18 1n
the physical constitution of the brain, whether it 1s disordered
cerebral action, or due to defective education, or the outgrowth ot
moral depravity; upon any theory whatever of 1ts origin, all who

| hope for a cure must agree that time is requisite for the operation

of the agencies by which such cure can alone be effected. If, for
the application of the cure, it is necessary to gain possession of the
person of the criminal and hold him in custody during the process,
the experiment must fail, if the subject of it 18 released prior to
the determination of the probability of a cure. Kvidently, the time
needed for this can not, in individual instances, be foreseen; and
from this point of view, the absurdity of fixed sentences for crime

18 apparent.

Incapacitation.

But if the criminal character proves inei*adic&ble, 1f 1ts vietim 18
incurable, what then? |
The indeterminate sentence proposes to hold him a prisoner for

life.

Said Recorder Hill, in 1855, in his charge to the Grand Jury, ‘‘As
no training, however enlightened and vigilant, will produce its in-
tended effect on every individual subjected to its discipline, what
are we to do with the incurable? Gentlemen, we must face this
question. We must not flinch from answering that we propose to
detain them until they are released by death. You keep the maniac
in a prison (which you call an asylum) under similar conditions;
you guard against his escape until he is taken from you, either
because he is restored to health or has departed to another world.
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- If, Gentlemen, innocent- misfortune may and must be so treated,

why not thus deal with incorrigible depravity? This is a question

which I have asked times without number, without ever being so
fortunate as to extraet a reply.”

'Y

Diservmanation.

The 1ndeterminate sentence, as has thus been shown, rests upon
a clear recognition of the distinction which exists between .criminals
of chiferent types. |

Privy Counecillor d’Alinge, of Saxony, at the Congress of London,
characternized the eriminal as a moral invalid, whom we desire to
help. DBut those who are so depraved that they have no power of
doing good remaining, and those who still have sufficient power
to rouse themselves and strike out a better path on the strength of
their spontaneous resolves, are to be cdiscriminated from each other.
To the first class, in whose case another will must be substituted
for their own, he thought that we should say, “You shall become a
better man;” but we should teach the second class to say, I will
become a better man.” |

At the Stockholm Congress, this distinction between habitual and
casual criminals was again insisted upon by M. de Wahlberg, pro-
fessor in the University of Vienna. The treatment to be accorded
to those whose crimes are the expression of a physical and moral
depravation resulting from their previous hife, and to those whose
offenses are exceptional and sporadic, should be radically different.

M. Von Lizst, professor in the University of Marbourg, still fur-
ther subdivides bhabitual eriminals i1nto two groups—those who are
and those who are not susceptible of reformation. He suggests that
the 1ncorrigible should be incapacitated, the corrigible reformed,
and the occasional eriminal imtimidated.

And M. Van Hamel, professor of law in the University of
Amsterdam, adopting this triple classification, argues that for the
first group the law should preseribe i1mprisonment for life; for the
gsecond, the indeterminate sentence; and for the third, a definite
sentence, not to exceed a maximum limit to be fixed by statute,
but discretionary with the judge in respect of the minimum.

Tesgfs.

But prior to the application of a reformatory discipline to the
prisoner, 1t 18 not possible to form an estimate of the degree of
‘depravity which marks him as belonging to one class or the other,
‘the corrigible or the incorrigible.

- ment by good conduct.
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The eriminal must be tested, in this regard, which can only be
done while he is under duress, either in the prison or outside. 1
defer the examination of this point until I comelto speak of the
practical application of the indeterminate sentence. |

Juvenile Delinquents.

" Let us now consider briefly to what extent the way has been
prepared for the adoption of the indeterminate sentence, by the ac-
complished introduction into the criminal code of measures which
involve the abandonment of fixed penalties for crime, and the gran
to the prisoﬁer of power to shorten the duration of his 1mprison-

Juvenile offenders are not sentenced for a term of years, propor-
tionate to the gravity of their offenses, but are committed, 1rrespec-
tive of their age, to a reformatory institution during their migority.
Théy may be released at any time by the managers, when satisfied
that their reformation has been achieved, or that the interests of
society will not be jeoparded by their discharge. The indeterminate
sentence is merely an extension of the same method of procedure
to adults. If erime is moral idiocy, and idiocy is prolonged infancy,
resulting from arrested development, the law of guardianship, which
applies to idiots as well as to infants, might probably be inter-
preted to include criminals who are of the imbecile type.

Good Time Laws.

Laws by which a commutation of sentence is given, for good
behavior in prison, have been passed by nearly all the states of
the Union and by the government of the United States. Under
the operation of these laws, the maximum period of time during
which the prisoner can be held in custody is the number of years
named in the sentence pronounced upon him by the court; the
minimum period is the same, diminished by the total amount of
good time allowed him by the statute of commutation; between
these limits, the actual duration of his incarceration depends upon
himself. | '

The indeterminate sentence is a variation of this method of pro-
nouncing sentence. It is virtually a life sentence, which may be

The first law authorizing a commutation of sentence for good behavior whila in prison
was theat passed by the leg’i;slature of New York, in 1817, but never enforced. In 1836, the
‘state of Tennessee enacted a comimutation law, which is still in force. But the good time
laws of this country are not traceable to either of these states, but to the example of the
state of Ohio, in 1856, foliowed by lowa in 1857, Massachusetts in 1859, Wisconsin in 1860,

- Michigan in 1861, New York and Connecticut in 1862, Tllinois in 1803, and so on.
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co?lmuted, not through the action of the executive, bﬁt by the
prison officers, acting under the direction of the statute, and basing
their action on that of the prisoner himself.

Ifvzed Sentences.

Still another line of thought leads up to the indeterminate sen-
tence. Under the threefold distribution of politizal power between
the legislature, the executive and the judiciary, the legislature alone
18 authorized to define what shall be regarded and punished as
er1mes Tt has also the right to specify what shall be the punish-
ment for every offense. The vesting of this right in the popular
branch of the government is a guaranty of freedom; it protects the
citizen against the tyranny of rulers and of courts.

The penalty attached to a specific offense by the code may be

variable or invariable. Beccaria favored the highest possible degree
of precision in the code. ‘“In every criminal case,” he said, “‘a

judge should form a complete syllogistic deduction, in which the

statement of the general law constitutes the major premise; the
conformity or non-conformity of a particular action with the law,
the minqr premise; and acquittal or punishment, the conclusion.”
The discretionary power which he feared to grant to judges seems,
however, to have been rather discretion as to the definition of crimes,
by interpretation, than as to the degree of punishment, which prob-
ably was not in his mind.

The Code Napoleon is an example of a fixed and invariable scale
of penalties. | |

Discretionary Sentences.

| ]_31113 the character of an act is not the test or measure of the
guilt of the man who commits it. To form a just estimate of the

degree of reprobation which it merits, the cirecumstances which ex- |

tenuate or aggravate it must also be considered: the motives of the
actor and the injury resulting to individuals or to the community.
These can not be weighed by the legislature which frames a code.
Legislatures, therefore, in this country, seek to relieve themselves
of a portion of the responsibility which naturally belongs to them,
by conferring upon courts of criminal jurisdiction the power to fix
_p_ena,ltles The legislature prescribes a maximum and minimum
limit of imprisonment or pecuniary fine for each offense listed in
the code; but within these limits the power of the court is &bsolufe.

LIhis transfer of authority and responsibility is unquestionably a -

source of great embarrassment to judges, for two reasons:

1

crimes.:
of standard authority, who had had thirty years’ experience on the

bench, said to Mr. Lord:
myself any conception or idea whatever of the moral status of any

prisoner whom I may have brought before me.”
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The first ig the difficulty of estimating the relative magnitude of
One of the oldest and ablest judges in Michigan, a writer

] have long since ceased to form for

The second is the impossibility of knowing definitely what amount

of punishment in each case will be approved by public opinion,
which is the original source of all law; whether the punishment
inflicted will be sufficient to satisfy the public demand for an ade- .
quate expression of the horror which the crime inspires, and yet not
excessive. For insufficient punishments lead to the assumption of
authority by mobs; and excessive punishments defeat the ends of
justice, by weakening the popular desire Ior a vigorous prosecution.
of crime. .

To these may be added a third, namely, the impossibility, in a
country like ours, of ascertaining the previous criminal history of

the conviet.
Thus we are led up .fo the question whether a redistribution of »

power might not be a wise step in advance, 1n criminal jurisprud-
ence: whether it might not be well to restrict the responsibility of
the legislature to the definition of crimes; and that of the courts to
the determination of the guilt or innocence of the prisoner atb the

~ bar: but to entrust to the executive, as represented by the authori-

ties directly in charge of the prison, the duty of deciding at what

stage of imprisonment the ends sought thereby have been. accom-
phshed and the convict may safely be released. This, 1n the final

analysis, is the precise question involved in the proposal to adopt
the indeterminate sentence.

Pardons.

To governors, as to judges, the indeterminate sentence might prove
a welcome relief, by diminishing the frequency of applications for
pardon. The conditional liberation which this system contemplates,
though not a pardon, is a substitute for 1t.

)

Recaprtulation.

To sum up .allthathas been thus far said, the indeterminate sentence

 offers itself to us as a 1emedy for the admitted evils of time sen-

tences, (short or long), of life sentences, unequal sentences, dispro-
| 9
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portionate sentences and refributive sentences; it holds out fo us the
hope of a real reduction in the number of criminals at large, either
by their reformation or their incapacitation; and it is foreshadowed
- by the existing laws relating to juvenile offenders, the commutmtmn
of sentences, and the diseretionary powers of courts.

When we consider how many distinet lines of thought tend in 1ts

direction, like pathways converging at a common center, in what a

clear light 1t puts so many of the problems of penology, and what
a, power it has to fix the position of disputants in the various con-
troversies regarding the proper treatment of criminals, in order to
the more effectual suppression of crime; 1t 18 not surprising that it
has proved already a fruitful theme of discussion, and that i1t con-

tinually attracts a larger measure of attention on the part of

thoughtful men. HKven the most extreme statement of 1t 18 useful,
by awakening public interest 1n a question than which none can be
~of more vital consequence to society.

—aly

A Caveat.

W

The desire to rid the world of eriminals, by their reformation, 1s
noble ; 1t 18 akin to all that i1s godlike in human nature. The ex-
termination of the criminal class,
itation, would be an achievement worthy of commemoration by pen,
pencil and chisel; it would add volume and sweetness to the music
of the spheres. | |

But have we indeed faith 1n such a result‘? Is not the hesitation
which is manifest in the acceptance of the new method due to a
doubt whether it can redeem its glowing promises ?

On the other-hand, the selfish desire for protection, born of the

sentiment of fear and hatred, willing to eradicate from the com-

munity those whom it fears, at any cost, regardless of the demands
of that ideal justice which, 1t argues, has no place in eriminal
jurisprudence,” is a sentiment less admirable. Might it not, if
pushed to an extreme, defeat 1tself by 1ts own excess?

“T do not think,” said Dr. Channing, in his Discourse on the Life
and Character of the Reverend Dr. Tuckerman, ‘‘only or chiefly of
those who suffer from crime. I plead also, and plead more, for
those who perpetrate 1. In moments of clear, calm thought, I feel
more for the wrong-doer, than for him who 18 wronged. In a case
of theft, incomparably the most wretched man is he who steals,
not he who is robbed.

by their reclamation and rehabil-

The innocent are not undone by acts of

E ot B LR ]

- ——
'

e P T b ey ey P Y L L N F E - - - =r = ==t -
'

| v;iolence or fraud from which they suffer.
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They are innocent, though
injured. They do not bear the brand of infamous crime; and no
language can express the import of this distinction. What I want
18 not merely that society should protect itself against crime, but
that it shall do all it can to preserve its exposed members from
crime, and so do for their sake as fruly as for its own.”

I1I.—TeE INDETERMINATE SENTENCE CONSIDERED PRACTICALLY.

- When, from the theoretical advantagég of the indeterminate sen-

tence, we turn to the contemplation of the practical difficulties 1n
the way of its adoption, they rise before us like some mountain
barrier seen irom the plain below.

Its adoption involves: (1) the entire revision of the criminal code,
and (2) the reconstruction of our prison system throughout.

Before this can be brought about, there must be created a public
opinioil on the subject of erime and punishment, foreign to any of
which we have had experience.

The Crimanal Code.

The criminal code of all civilized nations i1s founded in the per-
ception of the moral distinetion between offenses and the recogni-
tion of degrees in guilt requiring gradation In penalties.

The indeterminate sentence is the assimilation of all
of all punishments.

To go no deeper into the subject, the law makes a broad class-
ification of offenses under the two heads of felonies and misde-
meanors. Ig this distinction to be maintained or abandoned ?

I find, in fact, that some who uphold the indeterminate sentence
in theory, favor its application to misdemeanants, but not to felons;
others, to felons, but not to misdemeanants; others, to both; while
still others would classify criminals according to the number of
times that they have been convicted, and confine the indeterminate

offenses and

sentence either to casual or to habitual criminals, as the case may

be. This uncertainty arises from the double application of the law,
which seems to some to promise an earlier release than the present
system, while to others it appears to promise more complete pro-

tection by means of longer defention.
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!

- For my own part, I can see no reason for any restriction of 1its
application to all offenders alike, if it is sound in principle and
beneficent 1n practice, as is claimed. Unless it is applied to mis-
demeanants and first offenders, it must be less effectual as a refor-
matory agent; and unless it 18 applied to felons and hardened
eriminals, it will fail to 1id society of their presence. Yet, in its
application to first offenders, i1t 18 in direct contrdvention of the
accepted rule of law, that punishment for a first offense should be
merely nominal, especially where the consequences are not serious.

As to degrees in guilt, BEdward Livingston has said that courts
must compare the evil which results from a given offense with that
whieb would result from the infliction of punishment, and weigh
the one against the other, in order to determine what degree of pun-
ishment is just. Does the indeterminate sentence accept or reject
this principle? I quote also from Beccaria: ¢If an equal penalty
18 attached fo two crimes of unequal injury fo society, the greater

crime .of the two, if it promises a greater advantage than the other,

will have no stronger motive in restraint of its perpefration.” On
its face, the indeterminate sentence ignores this difficulty.

If, however, 1t is said that the officers of the prison must take
into account the gravity of the crime, in passing upon the libera-
tion of the conviet, I ask, what guaranty have we that they will be
competent for this duty, or honest 1n ifs discharge? And again,
supposing them competent and honest, how can the criminal know
in advance what their judgment will be? 1 féar that, under that
gsystem, the law would lose its value as a teacher of morals.

If, on the contrary, it is said that 1t is not proposed to estimate
the gravity of offenses, but only the moral state of the man by
whom an offense 18 committed, then 1t 18 pertinent to inquire how
a man’s moral state 18 to be estimated otherwise than by his acts?
and if the morality of actions is beyond the scope of human capaeity
or authority to pass judgment upon them, is not the morality of
human character and motives still more difficult of determination ?

Prison Discipline.

Three important questions relating to the administration of the
indeterminate sentence have mext to be met: (1) What are the
methods to be adopted for securing reformation? (2) By whom are
they to be carried into effect? (8) How is it to appear when they
have accomplished their purpose?
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The first and third of these questions arise equally under the sys-
tem of conditional liberation; and it will economize time, to post-

pone their consideration until that topic is reached in this discus-

sion. , |

But what are the qualifications which are requisite in the chiet
executive officer of & prlson organized for the reformation of con-
victs ? | |

He should, first of all, be in sympathy with the reformatory pur-
pose of the law, and have confidence in the possibility of reclaim-
ing the men committed to his charge; for without faith in himself
' He should
be a judge of men, capable of forming a correct diagnosis, so to
speak, of the physical, mental and moral condition of each prisoner
subjected to examination by him, and of seeing through the artful
pretences by which criminals seek to impose upon their keepers,
without therefore concluding that their professions and promaises are
totally unworthy of credence. He should have a just appreciation
of the actual and relative value of labor, education, and religious
training, not only in general, but in their application to individ-
nals ; for each prisoner will require to be treated in accordance with
his personal characteristics and capacities; routine treatment 1s of
no more value here than in the practice of medicine. In order to
do this, it is important that he should be, if not technically an ed-
ucated man, at least a man of native intellectual force, with mental
faculties fully de?elomd and strengthened by use; and, if not pro-
fessedly a christian man, yet a man of the highest moral character,
with a profound respect for religion, and no constitutional tendency
to skepticism, least of all himself profane or a scoffer. He must be
essentially a kind man, of humane disposition, who rules more by
love than by fear; i

for it is the affections of prisoners which chiefly
need to be awakened, through contact with him, and nothing else
than love has any power to soften the heart and make 1t better.
At the same time he must be just, free from all weak sentiment,
firm and inflexible, whose word can not be questioned, and whose
resolutions can not be shaken. His moral perceptions need to be

 both quick and accurate, and to dominate over his will, which, 1n

all other respects, should be indomitable. Finally, e must have the

gift of patience in an unusual measure.

To find such men, or those more or less nearly approaching the
ideal standard here sketched in outline, is at all times difhicult; yet,
for the successful application of the ineterminate sentence, it 18
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essential that they should be found, and, when found, retained in
office. The political habits of thought of the American people render
the probability of such a result very remote. But if the discipline
of a prison is not reformatory; if reformation is not its aim and its
effect ; if it is not in the hands of men of adequate capacity and of
elevated character; then it would be the height of injustice to com-
mit to prison, for an indefinite period, any convict. To demand of
him that he shall reform, while in prison, and deny to him the
means of reformation, would be to require bricks without straw.
To hold him for life a prisoner, because he can not accomplish an
1mpossibility, would be to commit an outrage upon him, beyond the
power of language to characterize as it deserves. Tar.better trust
to the reformatory influences exerted outside of prison wallg, in the
ordinary course of life.

This 18 perhaps the greatest practical difficulty in the way of the
acceptance of the indeterminate sentence. The necessity for the
highest order of ability in the warden of a prison under that sys-
“tem would be even greater than at present, since he would be call-
ed to the exercise of semi-judicial duties, and must have a sufficient
knowledge of law for their proper discharge. He would also be, in
a certaln measure, himself the chaplain of his prison, which would
necessitate his being a man of religious character and devotion not

less pronounced than are expected of a clergyman faithful to his

trust.

Whether, 1n the face of obstacles such as these, the indetermin-
ate sentence, properly so called, will ever be more than an ideal,
18 doubtinl. The conditional liberation of prisoners under definite
sentences 18 1n principle closely allied to it, and probably includes
all which is essential in i, without being open to the same objec-

tions. We will now proceed to consider that.

%

sent to North America.
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" PART SECOND.—CONDITIONAL LIBERATION.

Conditional liberation 1s not the indeterminate sentence.
determinate sentence has no maximum nor minimum limit,

The law of the state of New York provides for the conditional
liberation of prisoners sentenced to the Reformatory at Kimira; but
it does not sentence any inmate of that institution for an indefinite
period of time. The language of the statute 1s: ‘“Such 1mprison-

The 1n-

- ment shall not exceed the maximum term provided by law for the

crime for which the prisoner was convicted.”

It is probable that many persons have declared themselves 1n
favor of the indeterminafe sentence, who really meant nothing more
than that they favored conditional liberation, as practised at Hlmira,
which is quite another proposition.

History of the Ticket-of-Leave.

The prison question can never be comprehended by any person
who does not study it historically. So studied, 1t appears that the
progress of prison reform is inseparably connected with the history of
transportation of convicts to Australia by the English Government.

The British Parliament, in 1718, enacted that all conwviets sen-
tenced to imprisonment for not less than three years should be
I+ made no provision for their transporta-
tion, and in fact they were brought over by private individuals,
masters of vessels, who sold them, on their arrival, to planters, for
a term of years, in payment of the expense of the voyage, unless
they were able to pay their own way, In which case they were set
at liberty upon their arrival. |

The American Revolution put a stop to this practice, so repulsive
to the colonies most affected Dby i1t; and England found herself
obliged to provide for her own criminals at home, until the discov-



24

ery of Australia opened to her a new outlet for those whom she
would not tolerate upon her soil, if she could rid herself of their
presence. | '

On the eighteenth of January, 1788, Commodore Phillip, who had
been commissioned as Governor of New South Wales, landed at
Botany Bay, with eight hundred convicts. When, in the course of
years, the expiration of the term of sentence of econvicts in Aus-
tralia, and the arrival of colonists not under sentence, had created
a class of free citizens of the new country, who were engaged in
the work of developing it, it became possible to assign convicts to
such citizens as laborers. But the evils which orew out of the
system of assignment led to a Parliamentary Inquiry in 1837, and
1t8 abandonment. | |

It was about this time that the government invented the ticket-
~ of-leave, as it was called. The convict, having served his ‘““proba-
tion” on the hulks, if he had conducted himself well, was shipped
to Australia, and, on his arrival, was given a cerbificate, which en-
abled him to hire himself out to any citizen who would employ
him; and in case of misconduct on his part, the government re-
served to itself the right to withdraw his ticket.

In 1847, Parliament passed a bill for the division of the term of
imprisonment into four stages: (1) cellular confinement, (2) labor
on the public works, (8) transportation, with a ticket or the promise
of a ticket-of-leave, and (4) conditional liberation. A¢ Portland,
where there was an establishment for the employment of convicts
upon the public works, they were divided into classes, according to
their previous history and the gravity of the crime proved against
them, but passed from one class to another by good conduct.

But the opposition of the colonies to the entire system of trans-
poi'tation was so 1ntense and persistent, that, in 1853, by a new
bill, Parliament authorized the substitution for it of penal servitude,
in the case of prisoners sentenced for not less than fourteen years:
the same bill provided for the issue of tickets-of-leave to conviets
incarcerated on English soil. .
This, in brief, is the history of the origin of conditional libera-
tion. | | |

Recorder Hill said of it, in his charge to the Grand Jury of Birm-
Ingham, in 1855: “It embodies two most salutary prineciples:
First, that the eriminal should have the opportunity of working his
way out of gaol; and second, that he should, for a limited period,
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be liable to be deprived of his liberty so regained, 1if hi§ course of
life should be such as to give reasonable ground for belief that he

has relapsed into eriminal habits.”

The Irish . System.

In 1854, Capt. Walter Crofton was appointed Oha,irm‘a;n qf the
Directors of Conviet Prisons in Ireland. For his services in the
oreanization of the Irish prison system, he was made a Baronet.

rij‘[‘he course recommended and carried out by him was, tlfla,t 'n'o
convict should be liberated on tickef-of-license witho?t proving his
fitness for the privilege byI industrious conduct during detention;
that his conduct should be tested by a system of. marks, a,nd. by
his beiﬁg placed, towards the termina-_tion of his period of detentlon,
with diminished supervision, in a position analogous tof that of

freedom. o o | o
Sir Walter Crofton’s interest in prison discipline was first awakene

by the charges of Recorder Hill; but the elemen?s of his sys:ter'n
were derived from the writings of Capt. Maconochie, whose princi-
ples he applied in the solution of the problem of the successiul
introduction into the United Kingdom of the ticket-oi-leave. o
Without turning aside fto speak of the _spre&d of t]f%e principles
and ;nethods of the Irish system into England, Austraha: and other
countries, the partial introducﬁion of 1t . into th.e United States
appears to have been largely due to the efforts of the late Dl:. Hi.
C. Wines. In 1866, in his annual report for that year, he proclaimed
his adhesion to it. <Can the Irish system,” he wrote, “be adopted
to advantage in our own country? For my own part, I_ have no
hesitation in returning an affirmative answer, with emphasis, 1?.0 this
question. There are, to my apprehension, but two obstafales‘n} the
way. These are: the vastness of our territory, and the inefficliency

of our police.”

hnra.

The establishment of the Elmira Reformatory was the American

offshoot of the movement whose history I have so suciainctly sketched
in outline. Mr. A. B. Tappen, one of the State Prison Inspectors

for the state of New York, called the attention of the State Comp-
troller to the need of an intermediate prison, on the ref(?rnzla,tory
plan, in 1863. The bill for the appointment of a commission to
select a site for a new state prison, introduced by Senator Chap-
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man, n 1868, was amended, at the instance of the New York
Prison Association, so as to designate the new institution a Refor-
matory, and in that form it became a law. The commissioners, of
whom Dr. Theodore W. Dwight, of the Columbia Law School, was
one, and Mr. Gaylord B. Hubbell, warden of the Sing Sing Prison,
was another, reported to the legislature a plan of organization, in
which they proposed that no person be sentenced to the Reformatory
whose age is less than sixteen nor more than thirty years, or who
should be known to have been previously convicted of any felonious
offense; that the main design of the institution should be reforma.-
tory, as distinguished from penal; that the sentence should, in
every instance, be until reformation, not exceeding five vears; that
the contract system of labor be discarded and the prisoners employed
by the state; that the buildings be so constructed as to admit of
the classification of prisoners ; that the board of managers be
charged with the duty of determining when reformation has taken
place; and that instead of the English ticket-of-leave, the board be
erapowered to appoint an inspector of discharged conviets.. They
selected Elmira as the location of the Reformatory. These INgges-
tions were substantially adopted, and thus the foundation was laid
for the work of our friend and colleague, Mr. Brockway.
Conditional liberation, as practised at Elmira, has in it all the
elements of the indeterminate sentence, except the power to hold
the prisoner beyond a definite limit. It aims at the reformation of
the prisoner; it supplies to him the most powerful of all motives
to submit to the reformatory processes of the prison, namely, the

hepe of liberty as a reward: it divides prisoners into classes, and

they pass into a higher or lower grade according to their condyct
and record; it discharges them on parole, when all the preliminary
conditions of discharge have been fulfilled by them; it retains in
its own hands the right to return to the prison any convict who
violates his parole. At the same time, it is fair to remark that the
results obtained with a selected clags of prisoners are not a suf-
ficient basis upon which to found positive predictions of the conse-

quences of the application of the same methods to all prisoners,
without distinetion.

Prison Systems.

The question of reformatory methods gpens up the long continued
and never settled controversy over prison systems—the congregate
and the cellular. The ’*importa,nce of this controversy is, in my

2

judgment, . greatly over-estimated by the pa,rgicipa,nts- itn Jd;.S '_[;]:Tii
s | ich 1 NI d best. No conviet wa
stem is best, which 18 admlglstere | ‘
iZ@laimed but through the exertion of personal influence over him

for good ; and such influence may be gained and 'exerclsed tm azi
prison, under any 'system. Jystems are valuable In . proportion

‘ they afford facilities for its acquisition and conserve its fruits. But

the prineciple of conditional liberation lends itgel-f m(?r§ readily ::;
the- congre_gate. than to the separate system. This will a,];()lpear%h&t
we proceed. Yet M. Stevens; of Belgium, stated, at Lon {?IZE, iy
in his country, conditional liberation takes place, under cer ;1%“?; ;
I , iladelphia, in a paper contri
mstances ; and Mr. Vaux, of Phi _ tibu
Elslr him to the Stockholm Congress, appears to accept the principle

of the indeterminate sentence in full.

Agencies. |
A more important inquiry relates to the reformatory agencies

-ee—labor,

which are essential, under any system: The§e are 12}{1]1}1166 Cil o
education and religion. A prison organized without elther

)thi st-house.
nothing else than a moral pest | o |

Bui?g as the physician compounds his prescnptlol}s, not mte];eelysruzf
certain ingredienta but in certain definite ];)mp¢::ori;1cms:,3l ?end e

r fal ' form prisoners may de
cess or failure of the prison to re | s
1V ] tance attaching to each O
lv upon the degree of relative 1mpor ‘
tsl;ref clements in the mind of the officers mn Hcharge, as well as
' inistration. -
on the mode of their administra - - -
upLabor addresses itself to the physical nature of- the c.ogwct, ednli_
cation to his intellect, and religion to his conscience. ny a;?'h&t
metrical development of him lis inadeguate and -111]tl]:f10us.t e
] ' ion to a normal type, 18 the resior
he requires, for his restoration .
of th:al lost balance between his faculties. He mneeds to have those

' ' ! ich he is most deficient.
lties most exercised, in which > 18 |
f&(’jﬂl‘lor this reason, it seems to be indisputable that, inagmuch as

criminals as a class are most deficient in the mor?ll it?nse, it tl:lfie

ich in them needs cultivation. 1in -
moral sense before all which 1n | | ' -
tual culture. unless the prisoner is mentally defective, 18 of second

ary consequence; and labor, except in so far as 1t 18 essglzlf}lalaélnzz
his health, is principally valuable on accognt of its reflex 1)1; ul ¢
upon his ;:noral nature. Nothing which fails to reach and s imula

that, will produce the desired alteration in his sentiments.
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Tests.

But what shall be the test of reformation ?
Recurring to the threefold constitution of human nature above
alluded to, and the resultant triple division of the instrumentalities

. » ' " . . . ‘ . .
In 2 warden’s hands for achieving the aim which he has in vView,"

1t follows that the tests of g prisoner’s progress while in prison are

also three, no more and no less, namely: (1) the amount of labor

performed by him, and the manner in which he does 1t; (2) the de-

gree of attention p_oaid. by him to his intellectual culture, and the
advance made by him in knowledge, in the prison school : (3) obe-

dience to rules, and especially the observance of religious duties,
together with the utterance by him, from time to time, of correct
moral views and sentiments, uncontradicted by his actions as g
prisoner. o |

The detel*mination of the moment of cure must be, in a prison,
as 1n a hospital for the insane, a matter of j udgment on the part
of a man who has had opportunities fér observing the prisoner or
p:a,iiient, and is believed to be -capable of é,rriving at a correct de-
¢1s10n.

Marks.

!

In order to a just estimate of individual under treatmeﬁt, some .

form_hof record of their condition from day to day is important.
Obviously the most practicable method of keeping such a record is
by marks, as children are marked in school. Mere marking should
not, however, be mistaken -for the ““mark system” of Capt. Macon-
ochie. Buf an approach to his system 18 made, when, in addition

to a record of marks, resort is had to ““ progressive classification.”

Progressive Classification.

| By progressive classification is meant the division of the popula-
tion of a prison into groups, the composition of which is governed
by_ the character of the prisoners as shown by their conduct.
Prigoners are promoted or degraded from one grade to another,
according to their deserts. The prisoner must ultimately work his
way into the highest grade, and remain there for some specified
time, before he can be released upon parole.

At this point, we meet the objection of the friends of the separate
system of imprisonment, that there can be no classification in pris-
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ons: that each individual is a class by himself; and that every
step in the direction of classification is a concession to the principle
for which they contend.

English law makes the cellular stage of imprisonment the initial
stage. Perhaps we might do well to do the same. DBut the prisons
of the United States are not constructed on the separate plan, and

we must make the best of what we have.

Payroles.

The conditions upon which a parole may be granted are various.
At BElmira thev are: that the prisoner shall go directly to the place
designated and remain there, if practicable, for at least six months
from date, that he shall report to the superintendent on the first
of every month, that he shall not change his employment or resl-
dence without first obtaining the consent of the managers through
the superintendent, and that he shall in all respects conduct him
self with- honesty, sobriety and decency, avoiding low or evil 2.880C1-

ations, and absfain from intoxicating drinks. .
The question has been much discussed, where should the right to

orant conditional release be vested: in the executive or 1n the
judicial department of the government? Ior various reasons, it
seems to be better that the prison officers should be responsible for
it, chiefly because the court must, in any event, act upon their

testimony.
Whether they should also possess the power of absolute release,

as at Blmira, is a question epen to debate. There are arguments
pro and con. In favor of it is the facilitation thus insured of early
rehabilitation of the convict. But in some states, this would be re-
carded as impinging wery closely on the governor’s prerogative. A
conditional reledse is in no sense a pardon, since the liability of
the prisoner is not terminated by it; but there can be little differ-

ence between an absolute release and a pardon.
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CONCLTUSION.

[ a—

Of the indeterminate sentence, Dr. Wines, in his posthumous
work on the State of Prisons, has said: T confess myself to be
of the number of those who believe that God never made a fruth
into which he did not put a power which sooner or later would
cause 1t to prevail.” But he also said: “The principle must first
be applied (perhaps always) under limitations. The courts must
"assign a maximum duration to the punishment, and within that
limit leave the time of release diseretionary.” If he had said “both
a maximum and a minimum,” he would possibly have expressed
his thought still more completely. But it is not necessary to put this
burden upon the courts. Why should not the legislature assume it ?

The indeterminate sentence is an 1deal ; conditional liberation

a wise and practicable measure. It is a striking fact that so many
of the names illustrious in the annals of prison reform have been
1dentified with this prineiple, and apparently owe their reputation
to 1ts adoption. I cite Maconochie, Crofton, Qbermaier, Montesinos
and DeMetz, as illustrations, all of whom believed that a prisoner
- s8hould be discharged as 500n as he can be trusted.

Nevertheless, we must not forget that prison walls have in them-
selves no regenerating, life-giving power. All depends upon the
treatment given within them. And I cannot forbear one closing
observation. That treatment will itself depend upon the view of
human nature held by the officer in charge. If he denjes or ignores
the dual nature of man, his spirituality, his immortality and his
moral responsibility, his own low estimate of manhood must react
upon the men entrusted to him, and prevent him from doing for
them what another man of finer sensibilities, sounder judgment and
loftier aims, might accomplish.

At last, the question arises, whether to imprison offenders against
law 1s in all cases the best disposition to make of them. It is to
be hoped that a future generation may devise some method of

securing their reformation without secluding them for so long a time
from the outside world.
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crime committed and proved.
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NOTE.

h!

M. de Marsangy, as has been stated, was perhaps the first to
advocate distinctly the principle of the indeterminate sentglnce. But
we have from the pen of de Marsangy himself the following decla-
ration of his belief concerning the end of punishment: ‘‘Suppose a.
With a view to a just punishment,
what must be taken into the account? Three things: (1) the
gravity of the wrong done to the injured party; (2)-13]].6 alarm caused
to society; (8) the degree of perversity in the CI‘%]I[I?JELI, who has
henceforth become a peril to all. It is only by weighing t}?ese three
elements, that the punishment can be justly and effectively.pro-
portioned. Punishment is efficacious only when, on the one hand,
it dispels social alarm, by the sufficiency and exetfaplary _chameter
of the suffering inflicted, and when, on the other, 1t guamntées- the
public security against a relapse, by the regeneration of the criminal.
Whence it follows that, in order to its being the true remedy for
crime, it must be at once repressive, deterrent and reforr‘natorjf.
Every punishment which fails to produce this triple result 18 radi-
cally inefficacious and useless.” | o

Similarly, Sir Walter Crofton has written: “I‘i-; is, 'I maintain,
right for the public and right for the criminal hlms_elt, that t]%ere
should be suffering for sin; that the preliminary period of punish-
ment should be one of suffering, not dictated by vengeance, -bu.t as
an example to others and a wholesome discipline. to the crlmn_:la,l.
I am satisfied that any attempt to eliminate suffering from punish-
ment would have such an effect upon public opinion as to very
materially damage, if not entirely destroy, our reformatory and pro-
gressive system. No one has a greater right to be hea,rq upon this
point than myself; because I have carried the progresswe system
further than any other person, even to a state of semi-freedom.
But this would have been impossible, had I not been able to carry |
public opinion with me, and to show (as Goun‘t Cavour expressei
it) that punishment and suffering formed a portion of the system.
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Lhe error of those who reject the retributive principle in punish-
ment, consists in their confounding justice with vengeance, and sup-
posing that vindictive feeling is essential to it. There is no justice
which is not refributive, any more than there can be Justice which
does not reward those who merit reward. The familiar guotation
from Cicero is in place here: Premio et paend respublica continetur.
The same is true of the universe, to whose moral order justice
stands in the same relation which gravitation holds in physics—
1t 18 1ts central principle. The one can no more be overthrown than
the other; and nature has provided, in the organization of every-
thing which exists, for the preservation and enforcement of justice,
and placed it beyond the reach of accident. In the words of Em-

erson: “Hvery act rewards itself, or in other words integrates itself |

in a two-fold manner; first in the thing, or in real nature: and
secondly in the circumstance, or in apparent nature. Men call the
circumstance refribution. The causal retribution is 'in the thing
and 1s seen by the soul. The retribution in the circumstance is
seen by the understanding; it is inseparable from the thing, but is
often spread over a long time and so does not become distinet until
after many years. The specific stripes may follow late after the of-
fense, but they follow because they accompany it. Crime and pun-
1shment grow out of one stem. Punishment is a fruit that unsus-
pected ripens within the flower of the pleasure which conceals it.
Cause and effect, means and end, seed and fruit, can not be ev-
ered; for the effect already blooms in the cause, the end preéxists
in the means, the fruit in the seed.”

In confirmation of the position taken by me at Saratoga, T
quote also the followmg observations by James Anson Farrer, in
a little book on Crime and Punishments, published jn London,
n 1880. “Suppose it were proved to-morrow that punishment fails
entirely of the ends mmputed to it; that, for example, the greater
number of crimes are commltted by criminals who have been
punished already: that for one chance of a man’s reformation dur-
ing his imprisonment there are a hundred of his deterioration ; and
that the deterrent influence of his punishment is altogether removed
by his own descriptions of it; shall we suppose for a moment that
society will cease to punish, on the ground that punishment attains
none of its professed ends? If resentment is ever just, 18 1t wrong
to give 1t public expression? If it is natural and 11ght in private:
life, why should it be a matter of shame in public life? If there is
such a thmg as just anger for a single man, does it become unjust
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when distributed among a million? The law weighs offenses accord-
ing to their different degrees of criminality; in other words, it feels
that the fair retaliation for burglary is not a fair retaliation for a slight
theft. The child’s simple philosophy of punishment 18 the correct one,
when it tells vou that the reason a man 1s punished for a bad action 1s
because he deserves it. The notion of desert in punishment 1s based
entirely on feelings of the justice of resentment. The primary aim
of legal punishment is, as may be shown historically to have been
its origin, the regulation by society of the wrongs of individuals.
In all early laws and societies distinct traces may be seen of the
transition of the vendetta, or right of private revenge, from the con-
trol of the person or f&mily injured by a crime to that of the com-
munity at large. The latter at first only decided the question of
ouilt, leaving its punishment to the pleasure of the individual
directly concerned. Even to this day, in Turkey, sentences of death
for murder run as follows: So-and-so 1s condemned to death at the
demand of the vietim’s heirs; and such sentences are. sometimes
directed to be carried out in their presence. By degrees the com-
munity obtained control of the punishment, and thus private might
became public right, and the resentment of individual injuries the
retributive justice of the state. 'The recognition of this regulation
of resentment as themain object of punishment affords the best test for
measuring its just amount. IFor that amount will be found to be just,
which is necessary; that is to say, which just suffices for the objeect it
aims at—the satisfaction of general or privateresentment. Tt mustbe so
much, and no more, as will prevent mdividuals from wreferring to
take the law into their own hands and seeking to redress their own
injuries. This degree can only be gathered from experience, nor is
1t any real objection to it, that 1t must obviously be somewhat ar-
bitrary and variable. Both Vladimir I., the first christian czar of
Russia, and Vladimir II. tried the experiment of abolishing capital
punishment for murder; but the increase of murders by the vendeﬁt&
compelled them to fall back upon the old modes of punishment.
Some centuries later, the empress Klizabeth successfully tried the

- same experiment, without the revival of the vendetta, the state of

society having so far altered, that the relations of a murdered man
no longer insisted on the death of his murderer. But had Elizabeth
abolished all legal punishment for murder—had she, that is, allowed
no public vendetta of any kind—undoubtedly the vendetta would
have become private again.”
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‘In all discussions of legal penalties, it must be borne in mind

that the law aims to suppress crime, rather than to reform or wage

war against criminals, and that criminal jurisprudence has a far wider
scope than mere prison discipline. The discipline of a prison
must be administered not simply with a view to its effect upon
prisoners, but also upon those not in prison. The latter is, if it can

be brought about, in the eye of the law, the more important of the
two. The prevention of crime is the law’'s supreme end.




